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ANGA Verband Deutscher Kabelnetzbetreiber e.V. (Association of 

German Cable Operators, referred to herein after as “ANGA”) repre-

sents the interests of 177 leading companies in the German broadband-

cable industry, including Kabel Deutschland, Unitymedia KabelBW, Tele 

Columbus, PrimaCom, NetCologne, Pepcom, wilhelm.tel and Deutsche 

Telekabel.  The cable network operators organized in ANGA directly or 

indirectly serve approximately 18 million subscribers in Germany.  By 

the end of 2011, some 3.6 million households were using their cable 

connections also for broadband internet access and telephony. 

ANGA welcomes the opportunity to participate in the Public Consulta-

tion on the Revision of the Guidelines on Public Funding to Broadband 

Networks. The availability of high-speed internet is increasingly im-

portant for every aspect of life. High-speed internet access becomes 

essential for the future competitiveness of Europe and its citizens. In the 

context of the Digital Agenda, the development of the necessary tech-

nical infrastructure will be one of the major challenges for the coming 

years. ANGA therefore welcomes the Commission’s effort to modernise 

the guidelines on public funding to broadband networks and, thereby, 

adjust them to the rapidly changing environment that broadband net-

work upgrading is facing today. 

However, some aspects of the draft proposal give rise to concern. First, 

the new provisions on state aid to ultra-fast broadband networks are not 

compatible with European law. They pose a significant threat to compe-

tition and the implementation of the Digital Agenda targets. Second, the 

requirements on state aid in general do not sufficiently consider the 

principle of technological neutrality. The current phrasing of the draft 

proposal would exclude certain technologies from state aid by requiring 

beneficiaries to guarantee certain technological features. 
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Therefore, ANGA would like to suggest  

1. to delete the new paragraphs under point 3.3.3 and the cor-

responding paragraph 54 of the draft proposal regarding 

state aid to “ultra-fast” broadband networks, and 

2. to rephrase the requirements for state aid considering the 

principle of technological neutrality, namely the precondi-

tions of open access as well as specific network design and 

topology. 

 

In detail: 

1. State Aid to “Ultra-Fast” Broadband Networks and “Future-

Proof” NGA Networks 

The draft proposal for the revised broadband guidelines entails provi-

sions for “Aid to ultra-fast broadband networks” (point 3.3.3) that raise 

significant concerns. In paragraph 77 the draft states that in the light of 

the Digital Agenda targets, public intervention, i.e. state subsidies, 

would still be possible in areas where NGA networks already exist 

which do not reach the end user premises with fibre. This suggests that 

only fibre networks with fibre until the customer premises are able 

to implement the DA targets, namely speeds of 100 Mbps and high-

er. Such an assumption is simply wrong from a technical point of view 

and would crowd out other technologies that are capable of deliver-

ing speeds as required by the Digital Agenda. 

Still the Commission seems to see a necessity to step in with public 

funds where the precondition of FTTP is not met and introduces the 

possibility of subsidies for the upgrading of “ultra-fast” broadband net-

works without sufficiently justifying this step: It must be kept in mind that 

state subsidies are scarce commodities, which have to be used in ac-

cordance with Article 107 TFEU and especially without distorting com-

petition. 

The requirements (as laid down in paragraph 78) that have to be met in 

order to qualify for “ultra-fast” funds are high. However, the risk re-

mains that investment in NGA-networks is devalued when they are 

overbuilt with the help of public funds. This would cause distortion of 

competition between different network providers and, thus, infringe Arti-

cle 107 TFEU. Any devaluation would crowd out competitors and send 

an unwanted message to the remaining market players hindering new 

competition to develop. 

In particular, the following issues give rise to significant concerns re-

garding the requirements on state aid for ultra-fast broadband networks:   
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a) Significant enhanced technological characteristics – “future-

proof” NGA 

Subsidies for ultra-fast broadband networks would only be possible if 

the subsidized network suffices to “demonstrate a clear ‘step change’”. 

Accordingly, the first requirement for such a network would be for “the 

new infrastructure … [to] have significant enhanced technological char-

acteristics compared to existing networks (for instance through symmet-

ric speeds), thereby making it future-proof”. The correlating footnote 

111 refers to paragraph 54 which defines the term “future-proof” NGA 

networks. 

Paragraph 54 of the draft proposal introduces the differentiation be-

tween the terms “interim” and “future-proof” NGA networks. In light of 

the Digital Agenda targets and the role of NGA networks in this context,  

it is surprising that the Commission suggests this new set of terms. 

Suddenly, according to the draft proposal “future-proof” NGA networks 

“are understood to have at least also the following characteristics: (i) 

provide enhanced connectivity (ii) provide the possibility of symmetric 

speeds and (iii) represent a sustainable and non-temporary technologi-

cal advancement by extending fibre until the customer premises (iv) 

supports infrastructure-based competition”. 

Unfortunately, the stipulation of the additional “future-proof” characteris-

tics would set a wrong prospective and prevent the deployment of ultra-

high-speed internet infrastructures rather than fostering it: The differen-

tiation between interim and future-proof NGA networks has – for good 

reasons – not been made before. The Digital Agenda only uses the 

term NGA networks (point 2.4). NGA networks are supposed to guaran-

tee “ultra-fast internet connections above 100 Mbps”. The Commis-

sion’s NGA recommendation also only defines NGA networks (point 

11): “Next generation access (NGA) networks’ (NGAs) means wired 

access networks which consist wholly or in part of optical elements and 

which are capable of delivering broadband access services with en-

hanced characteristics (such as higher throughput) as compared to 

those provided over already existing copper networks. In most cases 

NGAs are the result of an upgrade of an already existing copper or co-

axial access network.” Consequently, the required “step change” that 

would make NGA networks “future-proof” does not find any basis in ex-

isting EU legislation. 

To comply with Article 107 (3)(c) TFEU, state aid may not affect trading 

conditions to an extent contrary to the common interest. The term 

“step change” as introduced by the Commission does not sufficiently 

clarify the required common interest. To the contrary: Not only would 

the requirements as set out in paragraph 77 of the draft proposal go far 
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beyond the Digital Agenda targets, they would also not comply with cur-

rent and expected mid-term customer demands. Therefore, they can 

hardly be qualified as “common interest”. In the Digital Agenda docu-

ments the term “future-proof” has wisely not been used as it is unclear 

what future demand will be. To incentivize all companies interested in 

building NGA networks, a technology neutral approach is mandatory. 

The wording chosen for the draft proposal would favour one technology 

– namely FTTP/FTTH – by requiring an extension of “fibre until the cus-

tomer premises”. Also, the demand for symmetrical up- and download 

speeds implies that only FTTP/FTTH would be considered future-proof 

NGA networks. 

The Commission itself made clear more than once that the principle of 

technological neutrality plays a crucial role in achieving the Digital 

Agenda targets. Favouring one technology would violate the principle of 

technological neutrality and must be abandoned. 

Furthermore, a view implying that only FTTP/FTTH could achieve the 

implementation of the Digital Agenda targets ignores technological and 

economic facts: Cable is capable of coping with the evolving needs of 

consumers and accordingly should be considered future-proof as well. 

That is because: 

 Cable networks already consist of 98% fibre – only the last 2% 

(in average the last 300 meters) of the data highway consist of 

coaxial cables. 

 With the upgrading to DOCSIS technology most of cable’s Euro-

pean footprint is already offering speeds up to 120 Mbps and 

higher. 

 Even the demand for highest speeds can be met with cable: In a 

recent speed test, Kabel Deutschland reached incredible 4.7 

Gbps – that is 4,700 Mbps – in download speed using DOCSIS 

3.0 technology. 

As the need for higher speeds evolves, cable operators can gradually 

upgrade their networks through different strategies such as reallocating 

the cable spectrum, implementing efficiency improvements for broad-

cast services and pulling fibre closer to the home. The choice how to 

react to an increased need for higher data rates is an economic 

one and must be made by the cable network operator. 

Neither actual nor expected consumer demand justifies the Commis-

sion’s call for the provision of symmetric up- and download speeds in 

order to qualify as a future-proof NGA network. Studies show that near- 

or mid-term future demand will not require symmetrical speeds – at 

least as regards the consumer market. For consumers, download rates 
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will remain more relevant even in times of cloud-computing. Higher up-

load-rates will certainly become more important for business customers.  

However, in this instance cable network operators can react to increas-

ing demand and provide higher upload speeds i.a. by reallocating the 

cable spectrum. 

A generalizing definition of “future-proof” NGA networks as introduced 

in the draft proposal would pre-define a situation which does not reflect 

today’s and tomorrow’s realities. 

b) Existence of expected demand for improvements 

Requiring the existence of expected demand for the qualitative im-

provements brought along by “future-proof” NGA networks has the po-

tential to at least lower the risk of devaluation of investments. However, 

the wording suggested by the draft proposal is far too vague to provide 

protection for the investments of operators who have built NGA net-

works adherent to the current regulatory framework. In particular, the 

draft does not make clear how the “expected demand” shall be deter-

mined: Whose expectation shall rule – the applying operator’s or an 

independent state authority’s? Which time horizon shall be applied – 

current demand, expected demand in one, three, ten years? These am-

biguities increase the risk of unwanted over-built and devaluation of in-

vestments rather than prevent them.  

 

2. Technological Requirements for State Aid – Principle of Tech-

nological Neutrality 

As regards the general preconditions for the qualification for state aid, 

ANGA would greatly welcome if cable technology and cable opera-

tors were considered more thoroughly. The current phrasing of the 

draft proposal does not consider the principle of technological neutrality 

sufficiently. 

a) Open access 

ANGA does not argue the general necessity of granting open access in 

order to receive state subsidies. Where public money is being used to 

support single operators in building out their networks, it must be en-

sured that competitors can participate from the subsidies by using the 

funded infrastructure. Therefore, ANGA welcomes that according to the 

draft proposal third party operators shall have access to passive and 

not only active infrastructure.  

However, a single approach for open access will not fit all technologies 

and different open access models have to be treated differently 
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under economic and technical considerations. Depending on the tech-

nological specifics of a network, the technical and economic require-

ments to provide specific types of open access vary significantly. 

On one hand, the offer of bitstream access, as one of the potential open 

access strategies, is to date not feasible for cable network operators. 

Hence, a compulsory offer of bitstream access as a precondition for 

state subsidies would exclude cable operators from qualifying for such 

state aid. On the other hand, some technologies can only benefit from 

access to unbundled passive infrastructure (such as dark fibre). There-

fore, a compulsory obligation to offer a specific set of open access 

models would disregard the principle of technological neutrality. 

Eligibility for funding should not be ruled out as long as the network 

technology employed does offer possibilities of open access. 

b) Specific network design and topology 

The Commission should also refrain from prescribing a specific network 

design and topology. Paragraph 76 of the draft proposal contains inter 

alia the following requirements to be fulfilled in order to qualify for state 

aid for NGA network deployment: Funding limited to passive and neutral 

infrastructure; possibility of effective and full unbundling (point-to-point 

topology); open topology network architecture supporting different to-

pologies. These requirements cannot be met by all technologies em-

ployed in NGA networks; they violate the principle of technological neu-

trality by excluding certain network infrastructures from state aid.  

The limitation of funding to passive and neutral network infrastructure 

consequently means that any necessary active network components 

would have to be funded solely by the network operator. These costs 

can result in a profitability gap regardless of the costs of the passive 

elements. In consequence, the proposed limitation would even render 

subsidized projects economically unfeasible. 

Similar issues arise on the side of competitors who want to purchase 

access to a funded network: Effective and full unbundling in networks 

regularly requires investments by the access-seeking competitor in or-

der to enable their services. It is to be expected that these costs that 

come on top of the access costs will reduce demand for access prod-

ucts to a minimum. 

Also, an open topology network architecture supporting a point-to-point 

topology appears only feasible by means of a multiple-fibre network. 

The requirement of point-to-point topology would thereby again violate 

the principle of technological neutrality by favoring FTTP/FTTH. Moreo-

ver, it would extensively increase the necessary investment and worsen 

the business case of the network deployment, especially in rural areas. 
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In summary: The technological requirements imposed on network oper-

ators who want to obtain state aid would increase the cost for the net-

work deployment without satisfying market demands as regards access.  

Therefore, the revised guidelines should follow the principle of techno-

logical neutrality and leave room for economic and technical considera-

tions with regard to access models and network topology. In the end, 

the Digital Agenda targets are reached best if the guidelines follow a 

technology neutral approach. 

 

3. Cable’s Role in Implementing the Digital Agenda Targets 

Particularly cable operators already promote the implementation of the 

Digital Agenda targets immensely and will play an important role in the 

on-going development of upgrading existing infrastructure: 

 Around 60% of German households (24 million households) are 

already today reached with up to 120 Mbps, an achievement that 

goes well beyond the speed target of “basic broadband” – 2 

Mbps – set by the Digital Agenda for 2013. 

 Around 66 % of German households will be reached with speeds 

higher than 120 Mbps by the end of 2012 which represents more 

than half of the “30 Mbps” and the complete “100 Mbps” cover-

age target set by the DA for 2020. 

This remarkable outcome is the result of constant and extensive in-

vestments of cable operators in the build-out and upgrading of their 

networks: 

 German cable operators have invested about 25% of their reve-

nues constantly over the last years in the upgrading of their net-

works (which is more than double of what other telecoms opera-

tors invest) and plan to keep it that way.  

But even the most progressive investment policy cannot overcome the 

fact that building-out networks is in some areas unprofitable. This goes 

even for areas where a network is already existent nearby – but the 

build-out of the “last mile” is just not lucrative due to the low number of 

potential customers. Where the closing of such gaps in existing net-

works could make areas accessible that are unattractive for other net-

work operators the technological requirements should be handled cau-

tiously. In order to set the right incentives, the technological strategy 

should not be confined to one or several stipulated features that the 

network has to support. In some cases the abandonment of the pro-

posed requirements might in fact be the only way to incentivise network 

operators to invest in the build-out of their networks. For the sake of a 
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comprehensive provision with high-speed internet these scenarios 

should not be confined from the state aid guidelines. 

 

4. No Preemption of the Draft Guidelines 

As a concluding remark, ANGA would like to point out that the provi-

sions of the draft should not be applied to aid measures notified to the 

Commission lately. The revised guidelines are currently subject to pub-

lic consultation and may, therefore, not constitute the basis for ongoing 

evaluation processes. 

 

 

Berlin/Cologne 31 August 2012 


